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EDITORIAL NOTES. 


VAGLIANO’S CASE, recently decided in the House of Lords, is a painful 
reminder that the ‘‘ uncertainty of the law” may not be wholly and 
at once removed by codification. It is a case on the meaning of the 
English Bills of Exchange act in which it has been attempted to 
express the law in the form of a statute. The controversy turned on 
the construction of a certain clause of the act, and the decision 
depended on the question whether the act was to be interpreted with 


reference to the common law which it was intended to codify or with 
reference only to the words of the act. The trial court decided in 
favor of the plaintiff. This decision was affirmed by the Court of 
Appeal by a vote of six to one. On appeal to the House of Lords, 
these decisions were reversed by a majority of six to two, so that, as 
Judge Chalmers says, in an article on the case in the Law Quarterly*: 
“Although the plaintiff has lost the day, he may still derive a mel- 
ancholy satisfaction from the knowledge that eight judges out of fif- 
teen have given opinions in his favor, and that the seven who were 
adverse to him by no means agreed as to the grounds on which his 
claim should be defeated.”” The clause in question was Section 7 (3) 
of the Bills of Exchange act of 1882, by which it is provided that 
where the payee is a fictitious or non-existent person, the bill may be 
treated as payable to bearer. Before the passage of the act, the rule 
of law as stated by Judge Story was as follows: “ If a bill is payable to 
a fictitious person or order, then, as against all persons who are parties 
thereto, and aware of the fiction, it will be deemed payable to bearer, in 
favor of a bona fide holder without notice of the fiction.” Story on Bills, 
§ 200. In this case the parties to the suit were not aware of the fic- 
tion ; the bills were forged by the plaintiff’s clerk, and the name of the 
payer was inserted for the purpose of obtaining his acceptance. It 


*Vagliano’s case by M. D. Chalmars, 7 Law Quarterly Review, 216. 
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was a name of a real person, but not the name of a person having any 
real interest, and it was, as some of the judges held, fictitious so far 
as the bill was concerned. Five of the judges of the Court of Appeal, 
treating the act as codifiying the common law, held that the section 
must be read as if it contained the words against any party with notice 
thereof. Lord Esher dissented and insisted that this construction 
required the addition of words to the statute. The House of Lords 
agreed with him, and Lord Herschell said he thought the proper course 
was, first, to examine the language of the statute and to ask what is 
its natural meaning, and not to start with inquiring how the faw stood 
and then assuming that it was intended to leave it unaltered, to see if 
the words will bear an interpretation in conformity with this view. 

This case is a striking illustration of two important points in the 
controversy over codification. In the first place, it seems to suggest 
that codification may not always tend to certainty in the law, and the 
more so since the uncertainty begins with the question on what prin- 
ciple the statute is to be interpreted, and ends with the disagreement 
among all the judges of three courts; and secondly, it shows that a 
code once enacted is a new source of law, and not merely an expres- 
sion of old principles; so that it makes a complete change in the 
nature of the law. A code is not merely a means of summing up 
the law as it now is, for convenience of reference, but it is a body of 
rules for the courts to interpret. The business of the courts becomes 
henceforth interpretation of the rules rather than the administration 
of justice according to the established principles. 

It is true that Lord Herschell said: “The Bills of Exchange act 
was certainly not intended to be merely a code of existing law;” but 
the same is true of every attempt at codification. Codification and 
law reform go together. The codifier is unwilling to crystalize the 
defects in the law. He very properly tries to make the law better 
before he gives it definite form. The new statute becomes the law to 
be administered, and the function of the judge is thereafter to ascer- 
tain the meaning of the words of the statute rather than to apply 
legal principles to the case before him. It may be that it is better 
that there should be definite rules easily accessible to the people as 
well as to the judges, but we doubt whether the people would read 
the rules and whether they would not rather continue to act accord- 
ing to their own sense of right and leave it to the judges to decide 
between them; and this case shows that the rules themselves might 
be variously interpreted, and also that they, and not the established 
judicial sense of right, would be the foundation of the decision. [See 
further on this subject, another note, post. | 
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LOST WILLS—A MENACE TO TITLES BY DESCENT. 


The recent case of the Dempsey will, in the Bergen County Orphans’ 
Court, has revealed a risk in the matter of title to real estate in New 
Jersey by descent, which has been very little considered. When 
aman dies seised of lands, the title descends at once to his heirs-at- 
law unless he has disposed of them by a valid will. Upon the fact 
that no such disposition was male the title of the heirs depends. 
How is this fundamental fact to be ascertained by a person charged 
with the examination of the title? It is usually inferred from certain 
circumstances. Years may have passed without the production of any 
will. The family may assert that none wasfound. Letters of admin- 
istration may have been duly granted and acted on. Possession of 
the lands may have been taken. Proceedings for partition may have 
been instituted, and partition formally decreed, and actual occupation 
in severalty may have followed. 

These facts have always been considered a secure basis of title, and 
upon such facts rests the title of all lands claimed by descent. But 
they are wholly inconclusive. There is no statute limiting the time 
within which a will duly executed may be proved. If such a will was 
in fact made, and left unrevoked by the testator, and is found after 
any lapse of time, it may be propounded and proved, and the title by 
descent fails. And this may be brought about without suppression 
or fraud. The mistaken caution of the testator may itself lead to the 
innocent concealment of his will and the frustration of his purposes. 
And it is obvious that the widest door is open for suppression and 
fraud by those who are in immediate charge of the effects of the tes- 
tator at his death. 

The statute of 1851 made special requirements as to the due execu- 
tion of a will. If it can be shown that any of these formalities were 
omitted, the will is invalid; but no provision is made as to its custody, 
and no safeguard against suppression is prescribed. If it is willfully 
concealed or so left by the testator as to escape the usual search, it 
may be undiscovered for many years, and then be brought to light, 
to the overthrow of titles supposed to be perfect. Nor is there any 
possible means of guarding against these risks in the examination of 
any title claimed by descent. 

The facts of the Dempsey will case show in a striking manner that 
the dangers here indicated are not exaggerated. They were, briefly, 
as follows : 

Mrs. Jane Dempsey was a widow, who died seised of valuable real 
estate, in Berger. county, July 30th, 1853. She Jeft two children, a son 
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aud adaughter. She died at a hotel in New York, where her son and 
her family physician took care of her during her last illness, which 
extended through several weeks. Charles Edwards, an eminent law- 
yer of New York, had been her trusted counsellor for many years 
No will was produced, and it was assumed that she had died intes- 
tate. In the following year John Dempsey, the son, upon his affida- 
vit of the fact that his mother did die intestate, obtained letters of 
administration from the Orphans’ Court, in Bergen county. One of 
the nearest neighbors of the family, a well-known and reputable citi- 
zen of the county, executed the administration bond as surety. The 
estate was duly administered and proceedings were taken for the par- 
tition of the lands of Mrs. Dempsey in New York and New Jersey 
between the two children. These proceedings were carried to decree, 
and the lands were actually divided. Mr. Edwards, the counsel of the 
family, appeared and took part in the proceedings. The two heirs-at- 
law, thus vested in severalty of their mother’s real estate, took posses- 
sion of the portions set off to each, and mortgaged and conveyed the 
same at their pleasure, for more than thirty-five years. The son died 
in 1871, leaving a widow and three children, to whom he devised 
the lands which descended from his mother. The daughter conveyed 
most of the real estate set off to her, but the proceeds of it were held 
for her by trustees, appointed by herself and a former husband. She 
died in 1889, leaving a husband but no children, and having disposed 
of her property by will, giving nothing to the children of her brother. 
There had been some estrangement between the families, and all the 
property of the sister, mainly derived from the lands which were sup- 
posed to have descended to her from the mother, Jane Dempsey, was 
left to persons outside of the family. 

Meanwhile, the homestead at Fort Lee, which fell to the son in the 
division, continued to be owned and occupied by his widow and chil- 
dren until the death of the former, which occurred in April, 1889, 
shortly before the death of the sister. 

The son and daughter of John Dempsey contested their aunt’s will 
offered for probate in New York. While this contest was going on, 
a paper purporting to be the will of Jane Dempsey was produced 
before the surrogate of Bergen county, by the sons of John Dempsey, 
and admitted to probate. It was written on a sheet of letter paper 
which contained a print of St. Peter’s Cathedral, at Rome, and was 
evidently such as was used at a hotel in that city. The date of the 
paper was July 12th, 1853, which was about two weeks before Mrs. 
Dempsey’s death. The names of the witnesses were Hermon M. 
Sweet, M. D., who had been the family physician; William Conway, 
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the neighbor above referred to and the surety on John Dempsey’s ad- 
ministration bond, and E. R. Renall, the proprietor of the hotel where 
Mrs. Dempsey died. All of these witnesses were dead. The execu- 
tion of the paper was peculiar. It contained two signatures of Jane 
Dempsey, one at the foot of the will, with a seal, and one at the right 
hand of the clause appended, which was designed for an attestation 
clause, and was in these words, “ Signed, sealed, published and de- 
clared by me, Jane Dempsey, on this, the twelfth day of July, in the 
year of our Lord eighteen hundred and fifty-three, and also signed 
by the witnesses H. M. Sweet, William Conway and E. R. Renall, who, 
now present, sign their names as witnesses to this, my last will and 
testament, they signing at my request, and each of us signing in the 
presence of all.” At the foot of this clause were the names of the 
witnesses on the left, and Jane Dempsey on the right. 

Nine witnesses were produced before the surrogate to prove the 
handwriting of Jane Dempsey and the three witnesses. Three of 
these witnesses were unable to write and made their marks to their 
affidavits. Of course none had seen her write for over twenty-seven 
seven years. Upon this proof ex parte, the surrogate admitted the 
paper to probate. 

This will constituted Charles Edwards, described as the friend and 
adviser of the testatrix, the trustee of all her estate, and directed him 
to apply the income to the support of her children in equal shares, 
and provided that at the death of her children the estate was to go 
to their children forever, share and share equally, and added this pro- 
vision: ‘* But if my children leave no lawful issue living at their 
decease, then I will my estate to the grandchildren of my brother, 
Garret Westervelt, share and share equally forever.” The result of 
this devise was that on the death of the daughter of Mrs. Dempsey 
without issue, the whole estate of which she died seised would go to 
the children of her son John. These children were all minors at the 
death of their grandmother, and until within twenty years of the 
propounding of the will. If their father, John Dempsey, willfully 
suppressed the will, they could not be legally charged with his fraud. 
If the paper was genuine, and duly executed under the statute, 
although concealed for thirty-seven years, fraudulently or innocently, 
the necessary result was to terminate the title of the sister at her 
death without issue, to invalidate all her conveyances and all mort- 
gages given by purchasers, and to place the whole of the estate of 
Jane Dempsey in the hands of the children of her son. 

Such a result was not submitted to without a contest, and appeals 
were promptly taken by the residuary devisee of the sister, the pur- 
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chaser of the share of the New Jersey lands set off to her, and a 
mortgagee of lands conveyed by her in New York. 
_ dt is not designed to enter into the details of that litigation. It 
ended in a compromise, as such contests so often do. But it con- 
tinued at great length before the settlement was reached. The proof 
of the execution of the will was necessarily confined to evidence of 
the handwriting of the witnesses and Jane Dempsey. If the will was 
executed it must have been in the room where she died, in the hotel, 
and there was no living witness of the transaction. It was the theory 
of the proponents that their father suppressed the will. The daugh- 
ter declared that she found it in a boy of old papers in her father’s 
study. She also asserted that when she was a child of twelve years 
her father had taken it from his person wrapped in oiled silk, and had 
told her it was her grandmother’s will, grieving over his fault. On 
the other side it was insisted that there was not sufficient proof of the 
execution of the will; that although, as held in Allaire v. Allaire, 37 
N. J. L. (8 Vr.) 312, “ the attestation clause is prima facie evidence 
of all the facts stated in it, and that if the witnesses are dead, proof 
of their signatures will be evidence that what they attested did in 
fact take place,” yet the statement at the foot of this paper was not 
an attestation clause at all, but the statement of the testatrix herself, 
with the signatures of the witnesses appended, as to an ordinary deed 
or other writing, and, moreover, that it did not comply with the 
terms of the statute. This ground was not sustained by the court. 

The contestants then alleged that the paper was a forgery and 
examined several of the most eminent experts in handwriting, who 
all declared, without hesitation, that the signature of Jane Dempsey 
was spurious and that the body of the paper and the names of all the 
witnesses were written by the same hand. It was also earnestly 
insisted that it was impossible that a will executed two weeks before 
her death, by Jane Dempsey, in the presence of her son, her physi- 
cian, a well-known neighbor and the hotel keeper, could have been 
concealed, and that it was wholly incredible that William Conway, 
the neighbor, could have witnessed the will and soon afterwards have 
signed John Dempsey’s administration bond. 

But before the evidence was closed, the settlement was effected and 
the appeals withdrawn. The will now stands upon the record as the 
basis of the title to the lands of which Jane Dempsey died seised in 
1853. Against this title it avails nothing that thirty-seven years ago 
the Orphans’ Court, upon due proof, declared that the owner died 
intestate; that the Court of Chancery, upon like proof, decreed parti- 
tion of the lands; that bona fide purchasers and mortgagees, relying 
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upon this judicial action, have held their property for more than 
twenty years, and that every fact that could by any diligence have 
been ascertained, justified them in regarding their title as unassail- 
able. A will fouud in an old box, amongst forgotten and useless 
papers, after more than one-third of a century, overthrows every- 
thing. 

If such results can occur, it is time that the Legislature, which pro- 
vided so carefully, in 1851, for the due execution of wills, should 
devise some plan to secure their proper custody and their production 
for probate within a reasonable time after the death of the testator. 

A. Q. K. 


IN THE MATTER OF APPLICATION TO SET ASIDE AN ELECTION IN THE TOWN- 
SHIP OF ELK. 


(New Jersey Supreme Court, Gloucester County. 
20, 1891.) 


Opinion filed July 


Elections—Proceedings to Set Aside— 


Qualifications of Voter—Residence—Effect of 


Declaring the Vote a Tie.—1. Where a man 
took a lease of a house and farm and sent 
a part of his furniture there more than 
five months before an election, intending 
to send the rest without delay, and, in fact, 
finished moving on December 20th, and his 
wife joined him there on December 23d, 
and the election was held on May 19th, it 
was held that the evidence showed the 
bona fide establishment of a residence in 
the county five months before the election. 

2. One who has lived for years in a 
county, but not in the township where the 
election is held, is not entitled to vote be- 
cause on the election day he was employed 
as a day laborer, with board and lodging, 
by a farmer in the township. 


3. An aged man whose only home is in 
the county almshouse, but who, for a year 
or two, has been working for and living 
with various farmers in a township, is enti- 
tled to vote in the township. 

4. Semble, that the unsupported testi- 
mony of a single voter as to how he voted 
should not be accepted to overthrow an 
election. 

5. Where, upon an investigation under 
Section 52 of Chapter 231 of the Acts of 
1890, it appears that the vote should he 
cteclared a tie, the election is not invali- 
dated or annulled, but in the case of a 
township election, the township commit- 
tee have a right, under the act concerning 
townships (4% 45, Rev., p. 1201), either to 
order a new election or to decide between 
the candidates having the tie vote. 


Opinion by Garrison, J.: This is an application of twenty-five 
voters, made under the provisions of section fifty-two of the election 
law of 1890 (Werts bill), to set aside the election of the present 
incumbent of the office of freeholder for the township of Elk. The 
facts necessary to an understanding of the issue are in a small com- 


pass. The official return of the canvassers of the result of the elec- 
tion for township officers hehl May 19th, 1891, shows that of one 
hundred and seventy-one votes cast and counted, the incumbent, a 
Demuvcrat, received eighty-six, the remaining eighty-five having been 
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cast for his only competitor, a Republican. The present applica. 
tion challenges the election of the incumbent upon the ground that 
of the eighty-six votes so cast and counted, three were voted, against 
challenge, by persons not qualified to vote at said election. In each 
of these three cases, the qualification alleged to be lacking was the 
statutory residence. I will take up the consideration of these objec- 
tions in the order in which they were presented by the proofs. 

1. Francis Dennelsbeck. As to this voter, the contention is that 
he had not resided in the county of Gloucester for the statutory period 
of five months. The uncontroverted facts are that he had, during 
the season of 1890, been occupying as a farmer, on shares, a farm in 
Salem county; that at the end of the season, 7. ¢., in the Fall of 1890, 
he surrendered this farm, came to Gloucester county and negotiated 
for a farm in said county, in the township of Elk, and on the 10th 
day of November, 1890, entered into a written lease for the term of 
one year from March 25th then next at a money rent. It is further 
not denied that on December 9th and 11th he stored household furni- 
ture upon said premises; that his contemplated removal of his wife 
and farm stock upon December 16th was interfered with by a severe 
storm; that he began his final transfer of goods on the 20th, and on 
the 23d of December his wife joined him in the occupation of their 
newly-acquired home in the township of Elk. My conclusion upon 
this state of facts is that there was a clearly-evinced establishment of 
a bona fide residence in Gloucester county by the acquisition of a term 
in lands and the possession of it, by the consent of the landlord, by 
means of household furniture. The fact that the other member of 
his family did not join him at once is without significance in the face 
of the other indubitable evidence of domicile. 

The vote of Dennelsbeck was rightly received. 

2. William Flemming had resided in the county for nine years, but 
not in this township now known as Elk. It is true that on the day 
of the election in said township he was employed as a day laborer by 
a farmer residing in said township, and that his contract of labor 
included board and lodging, but that circumstance does not constitute 
the actual residence required by the election law. 

Flemming’s vote was wrongly received by the judges and must be 
now thrown out. I find from the testimony that this vote was cast for 
the incumbent. This conclusion is not based upon the voter’s own tes- 
timony. Indeed, I should deem it a most dangerous and pernicious 
doctrine to permit a single voter to upset an election upon his own 
unsupported statement as to how he voted, particularly when, as in 
the present case, the voter could neither read nor write. But in the 
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case before me the uncontradicted facts are that Flemming was work- 
ing for one Mitchell, who took him with him to the polls and gave 
him the ticket which the voter says he voted. Mitchell testified that 
he was a life-long Democrat, worked for his party ticket on that day, 
and gave to Flemming a Democratic ticket. This, joined to the fact 
that the Republicans challenged Flemming’s vote, leads irresistibly 
to the conclusion that Flemming’s vote was cast for the Democratic 
ticket, and as incumbent ran on that ticket, this ballot must be 
deducted from his returns. 

3. The remaining vote assailed is that of Benjamin Fry, upon the 
ground that his residence was not in the township of Elk. In respect 
to this aged voter, [ find that he had no settled home, having, for 
lack of one, been an inmate of the county almshouse until a year or 
so ago, when he came out and began to work for and live with vari- 
ous farmers in the township of Elk. Under these cireumstances— 
unless the old man’s misfortunes are to deprive him of his suffrage— 
he had a right to vote where he lived, and that was in the township 
of Elk. His vote was therefore rightly received. 

Applying to the official canvass these findings of fact, the returns 
should have shown one less vote for the incumbent. This would 
result in a tie vote between the incumbent and the only other person 
running for the same office at that election. An interesting legal 
question is presented by this situation of affairs, viz.: Under the elec- 
tion laws as they now stand, does this result lead to the ordering of a 
new election or tu the dismissal of the present petition ? 

This application is made under what is known as the Werts bill of 
1890. I have not the official pamphlet laws for that year before me, 
and hence cannot refer to the page or chapter; the text, however, in 
so far as it provides for this proceeding, is as follows: 

“Said justice shall proceed in a summary manner to hear and 
determine said matter, and if, on such hearing, it shall be determined 
that the allegations of such petition are not sustained, or, if sustained, 
should not invalidate said election in whole or in part, such petition 
shall be dismissed. If the allegations of the petition be sustained 
and the said justice shall be of the opinion that at such election, fraud, 
bribery or other illegal practices were resorted to and prevailed to such 
an extent as to affect the result of such election, or that, by reason of 
the death or resignation of any candidate voted for at such election, or 
that, by reason of a non-supply or an insufficient supply of ballots at 
such election, or that, for any other good and sufficient legal cause, the 
voters of such election district or voting precinct were deprived of a 
fair opportunity to express their choice for any candidate or candi- 
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dates at such election, it shall be the duty of said justice to make an 
order setting aside and nullifying said election as to such candidate or 
vandidates, and such order shall forthwith be filed, &. When said 
justice shall make any such order as last aforesaid, he shall also, at 
the same time, make another order, wherein and whereby he shall 
order a new election to be held within such election district or voting 
precinct, to fill the office or offices in respect to which the former 
election was nullified and set aside, at the earliest possible day. If 
the mode and manner of holding and conducting such new election 
be not provided for by law, such justice shall, in and by his order 
last aforesaid, prescribe and determine the mode and manner and the 
regulations under and in pursuance of which the same shall be held 
and conducted.” (Then follows a provision for carrying into effect the 
said order for a new election.) [Laws of 1890, ch. 231, § 52; P. L. 
1890, p. 361-392; N. J. L. J. ed., p. 114-127. ] 

It will be observed that this section of the more recent act provides 
for a contest differing radically in important respects from the previ- 
ous law regulative of elections. The pertinent section of that act is 
as follows: (Elections, section 111, page 357.) 

“The court shall pronounce judgment whether the incumbent or 
any contestant was duly elected, and if the court find that no person 
was duly elected the judgment shall be that the election be set aside.” 

The essential difference, in so far as it concerns the matter in hand, 
is that by the earlier enactment, in the case of a contest which results 
in the declaration of a tie vote, the election is de facto annulled, whereas, 
by the law under which these proceedings are had, such a result is 
reached only when, by reason of some general conditions of fraud or 
mistake, the voters of the district have been denied their due right of 
suffrage. In all other cases the petition is to be dismissed unless its 
allegations are sustained to the point of invalidating said election. 

The present case discloses no general conditions affecting said elec- 
tion, while the only special allegation sustained by the proofs shows 
not the defeat of the incumbent and the election of another, but, on 
the contrary, that the two candidates for freeholder have an equal 
number of votes. This situation is one for which the existing town- 
ship act makes express provision : 

‘And in case there shall be a neglect or failure to elect any officer by 
the town meeting, or if a vacancy occurs from any other cause, or in 
case two or more have an equal number of votes for the same office, 
the town committee shall, at their next meeting thereafter, fill such 
vacancy—elect between those having an equal number of votes, unless 
they shall deem a special town meeting for these purposes advisable, 
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and in that case shall have power to call such special town meeting as 
now provided by law.” (Townships, section 45, page 1201.) 

There is nothing in the act of 1890, or in any other act, to indicate 
a legislative intent to abrogate the right of each township, through 
its committee, to decide whether, in the case of a tie vote, a new elec- 
tion by the voters shall be ordered, or whether such election shall be 
confined to the commitiee itself and be limited to a choice between 
the candidates having the tie vote. There is, therefore, no jurisdiction 
by which a new election can be ordered in the present case save by 
the town committee. 

There is, therefore, no order that can be made by me under the 
proofs in this case. 


BOARD OF CHOSEN FREEHOLDERS OF ESSEX COUNTY v. SAMUEL A. SMITH, 
CLERK OF THE COUNTY OF ESSEX. 


(Court of Oyer and Terminer, Essex County, June 80, 1891.) 


Costs in Criminal Cases—Objections to Certain Kees Charged by County 
Clerk—Retaxation of Costs. 


An expert accountant, examining the books of the County Clerk of 
Kssex county, having made a report to the Board of Chosen Free- 
holders, in whieh he took exception to certain items in the bills of 
costs presented in criminal cases, application was thereupon made for 
a retaxation of costs in certain cases. 

Mr. Frederic W. Stevens for the Board of Chosen Freeholders. 

Mr. Samuel Kalisch tor Mr. Smith. 

Opinion by Depur and Kirkpatrick, JJ. 

As to the objection that the clerk has charged seventy-four cents 
as clerk’s fee for “order to band down to Quarter Sessions to enter- 
ing and filing,” this objection is overruled. Seventy-four cents is the 
proper charge, thus: Fees in Oyer, entering and filing indictment, 
twenty cents; entering rule to haud down, sixteen cents; certified 
copy of order, twelve cents; Quarter Sessions, entering rule and 
order, ten cents; entering and filing indictment, sixteen cents; total, 
seventy-four cents. 

The objection to the charge of $1 for recording the proceedings in 
the case of State against William Craney, as the same appears in 
taxed bill marked Appendix 1, is sustained. The Court is bound by 
the decision of Supreme Court in the State against Ruckman, which 
holds that the proper fee for recording proceedings is $1, and that 
only one charge can be made for the same, and that after judgment, 
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The objection to the charge of seventy-four cents for drawing costs 
for sheriff, which is charged for more than once in the case of the 
State against William Craney, as appears in Appendix 1, is sustained. 
There can be but one bill of costs taxed for the sheriff, and that not 
until after judgment. Seventy-four cents is, however, the proper fee 
for such taxation; drawing.costs, fifty cents; certification, ten cents, 
and sealing, ten cents. 

The objection to the charge of $1.12 for taxing and filing costs, 
whicb is charged for more than once in the case of the State against 
William Craney, as appears in Appendix 1, is sustained for the same 
reason as given last above. There can be but one taxation of costs, 
and that after judgment. The proper fee is $1.12, as follows: Draw- 
ing costs, fifty-four cents; taxing, fifty cents; filing, eight cents; 
total, $1.12. 

The ninety-third section of the Criminal Procedure act (Revision, 
page 285) provides that costs shall be taxed by the clerk of the court 
in which the judgment is had in manner provided by law ia civil 
cases (Revision, page 892). He can charge for no service not required 
by law, nor for more than one service. 

The ninety-fifth section of the Criminal Procedure act (Revision, 
page 285) provides that the sheriff shall pay witnesses when the trial 
is concluded, and the ninety-ninth section of the same act provides 
for his reimbursement by the county collector. The same section 
provides that “in case the offender shall be sentenced to pay a fine or 
to imprisonment in the county jail, and he or she shall be unable to 
pay the costs of prosecution, it shall be the duty of the county col- 
lector to pay the same to the sheriff of the said county on the bills of 
costs, duly taxed, being shown him.” 

The one hundred and fifth section of the same act provides that 
“in all criminal cases upon indictment, on the acquittal of the 
defendant, the fees of the county clerk and sheriff shall be paid by 
the county collector upon the taxed bill, certified to be correct by 
the prosecutor of the pleas.” 

It will be seen that these two sections provide for payment of fees 
to sheriff and county clerk in the cases where defendant has been 
sentenced to pay costs and is unable to do so, and in cases of acquit- 
tal. There is no authority for the payment of fees and costs to either 
of these officers before judgment, and therefore there can be no 
necessity for taxation of costs until then. 

The objection to the item of eighteen cents in the same bill of 
costs for “ order to set down trial and remand” is overruled, The 
charge is correct, 
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The objections to the items, “entering judgment, etc., eighteen 
cents,” and “entering nolle pros., twenty-eight cents,” in case of the 
State against William Craney, are sustained. The act to regulate 
fees (Revision, page 407), under section entitled “ Fees of the Clerk 
in the Courts of General Quarter Sessions,” provides that “ no costs 
shall be allowed where the indictment is quashed, judgment arrested, 
or the defendant acquitted or discharged for want of prosecution.” 
There can be no fees in the Quarter Sessions on nolle pros. The 
supplement to the act concerning costs, approved March 11th, 1882 
(supplement to Revision, page 296), does not apply to the Courts of 
General Quarter Sessions. The defendant, however, is entitled to a 
rule discharging him ftom custody, ten cents, and a copy of same for 
jailer, eight cents. 

In the case of the State against Charles B. Leet, the objection to 
the seventy-four cents for handing down indictment has been disposed 
of above. The objection to the seventy-two cents to set down trial, 
etc., is sustained. The proper charge is thirty-six cents if the rules 
are duly entered in the minutes. No order is necessary for the swear- 
ing of a constable, and therefore the objection to the item of ten 
cents for that service is sustained. 

In the case of the State against William C. Dodge, the objection to 
the fee for filing and entering indictment has been disposed of above. 
The objection to the item, ‘ Justices,” etc., “fee on arrest, fifty 
cents,” is overruled. The item is correct. 

The objections to the bill of costs in the State against Mary Reiss 
have been disposed of above. The bill should be corrected in accord- 
ance with those views. 

The objections to the bill of costs in the State against Martin J. 
Campbell, as to rule to hand down, etc., and rule to remand, have 
been disposed of. The charge for entering judgment, etc., charged at 
forty-four cents, is correct; likewise drawing sentence, fifty-six cents, 
and order to set down trial, eighteen cents; also rule to discharge, 
eighteen cents; thus entering rule, ten cents; copy, eight cents. 

There should not be an order to postpone sentence. The objection 
to the charge of ninety cents for that service is sustained. Instead, 
the clerk is entitled to an order to set prisoner at bar, etc., eighteen 
cents, and then, if sentence is not pronounced, to an order for remand, 
etc., eighteen cents. 

In State against Peter Pondell, all of the items objected to have 
been considered except eighteen cents for swearing witnesses. No 
order is necessary for that purpose. ‘The proper fee is six cents. In 
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other particulars the bill should be amended in accordance with the 
views hereinbefore expressed. 

The State against Owen Kelloran. All the objections have been 
considered and the bill should be amended in accordance with the 
views above expressed. 

In the State against John T. Toms, the objection to drawing costs 
for sheriff, etc., seventy-four cents, is sustained. The case is one of 
acquittal, and the costs are paid under the one hundred and fifth sec- 
tion of the Criminal Procedure act (Revision, page 287). The proper 
practice is for the clerk to tax the costs, have bill certified by the 
prosecutor, and file it with the county collector. The sheriff does 
not need a copy. The order to discharge is correct. 

In the case of the State against Annie Abbett, a bail case in Spe- 
cial Sessions, the objection to-the fee of $2.12 to sheriff for serving 
writ, etc., is sustained; also the objection to “ drawing processes,” etc., 
“ fifty-seven cents to clerk.”’ 

The court concurs in the opinion heretofore given in this county 
by Judge Titsworth, in which he says that no fees can be allowed for 
issuing or serving process in Special Sessions cases in whi h the 
defendant comes before the court on bail. If the defendant is out on 
bail and does not appear, and the court specially directs process to 
bring him in, and process is actually issued and executed, the clerk 
and sheriff are entitled to fees upon such process. 

The other items objected to in this case are correct and the objec- 
tion overruled. 

In the case of the State against James Jeftrey, in Special Sessions, 
where the defendant was in custody, no fees should be allowed in 
Special Sessions when defendant is in custody, for drawing process. 
sealing, etc., to clerk, fifty-seven cents; serving etc., to sheriff, $2.12. 
The defendant is brought into court on an order, a certified copy of 
which should be lodged with the jailer. In this case it appears that 
judgment was suspended (Appendix 10) after conviction. The case, 
therefore, comes within the provisions of the ninety-ninth section of 
the Criminal Procedure act (Revision, page 286): “And in case the 
offender or offenders shall happen to escape after verdict against him, 
her or them, or for any other cause no sentence should be passed upon 
such offender, it shall in like manner be the duty of the county col- 
lector to pay to the sheriff all the fees which he shall have paid to the 
witnesses as aforesaid and to the prosecutor and Attorney-General,” ete. 

There is no provision in the law for the payment of any fees to 
clerk or sheriff in such cases in the Quarter Sessions, and all the 
objections to the items of this bill are sustained. 
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The objections to the items in the bill of the State against George 
Landers are sustained by consent; also in the same manner the objec- 
tions to the items in bill of the State against Henry Gursberg. 

The objection to the item of seventy-four cents for drawing costs 
for sheriff in the State against Kinney is sustained for reasons here- 


inbefore given. 


STARIN v. THE JOHN DILLON. 


(U. 8. District Court, District of New Jersey, June 11, 1891.) 


Maritime Liens— Repairs and Supplies 
—Laches in Enforeing Lien.—1. Liens for 
repairs and supplies being necessarily secret 
encumbrances, must be enforced without 


2. A claim based upon a running account 
extending over four years, will not be con- 
sidered stale when it appears that payments 
on account have been made from time to 


unreasonable delay to obtain priority over 
claims of other creditors. There is no fixed 
rule to determine what delay constitutes 
laches, but it depends upon the circum- 
stances. 


time up to within a week of filing the libel, 
although the last repairs were made nearly 
a year before. 


In admiralty. 

Mr. Otto Crouse for libelant. 

Messrs. Alexander & Ash for lienors. 

GREEN, J.: The only question presented upon this argument for 
consideration was whether any part of the claim of the libelant.should 
be allowed. The Dillon has been sold under a decree of this court, 
producing the sum of $1,125. After deducting the costs and expenses 
as taxed, and a preferred claim for seamen’s wages, there remain in 
the registry of the court for distribution about $500. The claims, 
which have been duly presented, aggregate $2,062.01, the claim of 
the libelant being $600.50. If this claim is allowed the lienors will 
receive twenty-five per cent. of their claims; if disallowed, the per- 
centage will be much larger. It is insisted by the other lienors that 
the claim of the libelant should be postponed to their claims for 
the reason that it is stale, and that their claims should be preferred 
because of the laches of the libelant in not more promptly enforcing 
his lien. The Dillon is a steam propeller engaged in towing in and 
about the harbor of New York. It is admitted that she is a domestic 
vessel. The claims of the lienors, other than the libelant, were all 
incurred between the 10th of January, 1890, and the 20th of Septem- 
ber, 1890, and are for repairs or supplies. The libelant’s claim is of 
very much longer standing. The first item is for repairs made on the 
3d of September, 1887, and the last charge was on October 31st, 1889. 
The whole account during that period, as rendered, amounted to 
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$1,807.29, upon which indebtedness, however, payments have been 
made with considerable regularity, at various times, amounting to 
$1,206.79, reducing the claim to $600.50. The last payment was made 
on September 12th, 1890. The libel was filed September 18th, 1890, 
within a week after the last payment on account, but more than 
eleven months after the last repairs were made upon the propeller by 
the libelant. These circumstances, the lienors insist, justify their 
claim for preference in payment, as they show, clearly, such delay by 
the libelant in enforcing his lien as to charge him with gross negli- 
gence, and of necessity deprive him of his right to participate in the 
division of the proceeds of the sale of the Dillon, to their pecuniary 
hurt. As, from their very nature, as well as by operation of law, 
liens of the character of the libelant’s are secret encumbrances, and 
are unknown to those who subsequently become creditors of the ship 
and who look primarily to the ship for the payment of their claims, 
it is clear that honesty and fair dealing require prompt action in their 
enforcement; otherwise, innocent creditors might suffer from the 
laches of the others. It has been, therefore, uniformly held by courts 
of admiralty that, if reasonable opportunity exists for the enforcement 
of such liens, and such opportunity be suffered to pass without action 
on part of the lienor, such failure to act will be regarded as an aban- 
donment of the right to enforce the lien in rem. Such laches taints 
the claim of the negligent lienor with staleness, and will cause its 
postponement to the claims of more diligent creditors, But it is 
equally well settled that no inflexible rule can be used to measure the 
time by lapse of which, without action, a claim may fairly be adjudged 
to be stale. Indeed, whether a particular claim shall be considered 
stale depends not so much upon the lapse of time as upon the circum- 
stances which have caused the non-enforcement of the lien. The 
laches capable of destroying the priority of a lien must be born of 
unreasonable and inexcusable neglect. It is apparent, therefore, that 
every case must be determined by its own circumstances, and not by 
the criterion of a fixed principle. 

Considering the case at bar in this view, the claim of the libelant 
cannot fairly be declared to be so stale as to lose its position among 
other liens. This claim was based upon a running account, extending 
over nearly four years. During the whole of this time the account was 
largely reduced by payments made with considerable regularity. In 
fact, payments upon account were continued for months after the 
date of the last charge, and up to a date less than a week previous to 
the filing of the libel. It was while these payments were being made 
that the indebtedness to other lienors was incurred. The effect of 
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these payments was to increase the value of the propeller as a secur- 
ity to them. They gained rather than lost by such delay as may be 
chargeable against the libelant. When payments ceased the libel 
was promptly filed. If these payments be applied to the earlier items 
of the libelant’s account, those remaining unpaid will have been 
incurred within a period Jess than one year previous to the filing of the 
libel. These items are for repairs done at very short intervals, and 
separately amount tosmall sums. The first libel filed against the pro- 
peller was that of the libelant. He was the earliest to move against 
her. The claims of many of the other lienors are of nearly as long 
standing as this. 

Under these circumstances it would be unjust to postpone the 
claim of the libelant because of alleged staleness. While liens should 
be promptly enforced, the spirit of this rule does not require resort 
to courts for the collection of every item in a running account, imme- 
diately upon the incurring of indebtedness. 

J.et the usual order for distribution be entered. 





CHARLES H. PATTERSON AND CORA PATTERSON, BY THEIR NEXT FRIEND, ETC., v. 
THOMAS H. READ, EXECUTOR OF NELSON READ, DEC’D, AND OTHERS. 
(Court.of Chancery. Opinion filed August 11, 1891.) 


on that question is not subject to judicial 
revision so long as he exercises a fair and 


Executors—7rustee—Allowance to Minor 
Children—Authority of Court to Direct as to 


What Allowance Should Be Made.—1. Where 
a testator directs his executor to apply so 
much of the income of a friend to the sup- 
port of an infant as, in his judgment, may 
be necessary for that purpose, the question 
as to the amount which shall be so applied 
is, in the first instance, committed to the 


honest discretion. 

2. But if the executor abuses the power 
committed to him and makes a grossly un- 
reasonable allowance, then the court may 
interfere and make such an allowance as 
he, in the exercise of a proper discretion, 
ought to have made. 


discretion of the executor, and his judgment 


On final hearing on bill and answer and proofs taken orally. 

Mr. Robert Allen and Mr. Edwin Robert Walker for the complainants. 

Mr. H. H. Wainwright for the defendant. 

Van Fizet, V. C.: The defendant is the executor of Nelson Read, 
deceased. This suit is brought to compel the defendant to perform a 
duty imposed on him by the will of his testator, and which duty, it is 
alleged, he has refused to perform iu the manner in which his testa- 


tor understood that he should perform it. By his will, the testator 

directed that, in case his widow should die before the children of his 

daughter Sarah attained full age, his executor should pay out of the 
18 
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income of his estate so much thereof as, in his judgment, should be 
necessary for the support and maintenance of Sarah’s children during 
their minority. The widow of the testator died during the minority 
of Sarah’s children, and the defendant made an allowance for their 
support, but the claim is that the sum he allowed was so grossly 
insufficient as to constitute an abuse of the power committed to him 
by the testator. This suit is grounded on a refusal by the defendant 
to perform the duty imposed upon him by the will, for the benefit of 
the complainants, in a fair and reasonable manner. 

In the exercise of such a power as that which has been conferred 
on the executor in this case, the court rarely interferes. It never 
interferes except it is clearly shown that the executor refuses to exer- 
cise the power at all, or that he exercises it in such a manner as to 
constitute an abuse of it. 

The Court of Errors and Appeals, in this very case, have said that 
where the testator has expressly directed that so much of the income 
of a fund as should, in the judgment of his trustee, be necessary for 
that purpose, should be supplied to the support and maintenance of 
an infant, the court will not take upon itself to regulate the mainte- 
nance, but will leave it to the judgment of the trustee, and will not 
interfere if the trustee exercises a discretion within the limit of a 
sound and honest execution of the trust. Read v. Patterson, 44 N. J. 
Eq. (17 Stew.) 211, 222. 

My consideration of the proofs in this case has led me to a very 
decided conviction that the amount allowed by the defendant out of 
the income of the testator’s estate, for the support of the infant com- 
plainants, is so grossly insufficient as to show of itself that it was not 
the result of a fair exercise of judgment, but rather of a determina- 
tion to give them as little as possible, and to withhold as much as he 
could. The allowance that the testator intended should be made was 
such as would be. sufficient to give the complainants food, raiment 
and shelter suitable to their rank in life. Their rank in life was that 
of children of a respectable, well-to-do farmer. 

[The opinion then states what sums should have been allowed to 
the children during and within certain periods, when it became the 
duty of the defendant to make an allowance to the complainants 
(Cornelia wae nearly twelve years of age and Charles was nearly four- 
teen), viz.: To Cornelia, from July 1st, 1884, to February Ist, 1888, 
$208 a year. After the latter date, the allowance should be reduced 
to $100 a year, since, after that age, her best interests required that 
she should engage in the performance of household duties. To 
Charles, for the period from February Ist, 1884, to May 16th, 1887, 





DE GRAY V. MONMOUTH BEACH CLUB HOUSE Co. 275 


at the rate of $208 a year, and from May 16th, 1887, at the rate of $1 
a week, or $52 a year. The latter allowance to Charles should be 
continued until some change occurs in his circumstances which will 
warrant a change in the allowance. | 





RICHARD DEGRAY v. MONMOUTH BEACH CLUB HOUSE COMPANY. 


Court of Chancery, July 23, 1891.) 


Attachment for Contempt— Disobedience of Unsigned Order. 


On the filing of the bill in this cause, an order to show cause for an 
injunction was advised by Vice Chancellor Green, with a temporary 
restraining order, against the building of a hotel on the site of the 
old Monmouth Beach Club House and the building of a casino and 
bathing pavilion. The order was sent to Trenton, and copies, not cer- 
tified, were served as usual, with the Chancellor’s name written upon 
them. A motion being made the next day to modify the restraining 
order s9 as to allow the new club house building, then in course of 
erection, to be finished, the papers were all sent to the Vice Chancel- 
lor’s chambers, and were afterwards sent back to Trenton with a new 
order modifying the first one. Afterwards, in the course of the liti- 
gation, an order was granted against the defendants to show cause 
why they should not be attached for contempt in putting up some old 
bath houses. Answering affidavits for filed, and the case was argued 
on the merits. 

Mr. Richard Wayne Parker for the application. 

Mr. Edward Q. Keasbey, contra, was stopped. 

GREEN, V. C., having the original papers before him, said he found 
the restraining order on which the application was based had not 
been signed by the Chancellor, and that he would not be willing to 
order an arrest for disobeying a paper which had never become the 
order of the court. 

Mr. Parker suggested that the defendants did not know the order 
was unsigned, and that at all events it had been adopted by the mod- 
ifying order, which was signed a few days later. 

THE Vick CHANCELLOR said, however, that where personal liberty 
is at stake, it is necessary to be very careful, and that he remembered 
a case in which an attachment had been refused for the same reason 
by Vice Chancellor Van Fleet, on motion of Judge Hopper, and he 
would therefore dismiss the rule to show cause without hearing the 
defendant’s affidavits. 
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Nore.—The case referred to was a suit for divorce, and the order to show cause why 
the defendant should not be committed for non-payment of alimony had not been signed 
by the Chancellor. Vice Chancellor Van Fleet said that since, under the constitution, 
the court consisted of the Chancellor, there was, in fact, no order of the court until the 
Chancellor acted upon the advice ef the Vice Chancellor and signed the order advised. 
He changed the return day of the order and suggested to Mr. Socrates Tuttle that he 
have it signed before it was served. He refused Judge Hopper’s motion for costs, saying 
there was no order on which costs could be given.— Ep. 





JOHN T. HILL’S EXECUTRIX v. WILLIAM R. DURYEE. 
(Court of Chancery, June, 1891.) 


Estates of Deceased Persons—JLien after the death of the testator, even though 
for Payment of Debts—Specifie Performance. _ the estate be insolvent. Creditors having a 
—An executor with a power of sale can _ lien under Section 70 of the Orphans’ Court 
give a good title to land within the year act must look to the proceeds. 


The bill in the cause was filed for the specific performance of a 
contract for the purchase of land. The decedent died seised of real 
estate at New Brunswick, which the defendant agreed to purchase 
from the complainant, to whom the will gave a power of sale. Before 
the deed was delivered, the decedent’s estate was found to be insol- 
vent, and the defendant, under advice of counsel, refused to accept 
the deed until a year had elapsed from the time of the decedent’s 
death, on the ground that, under Section 70 of the Orphans’ Court 
act, the decedent’s creditors had a lien on his real estate until the 
expiration of the year. 

Mr. Willard P. Vorhees for complainant. 

Mr. Edward H. Duryee for defendant. 

Van Frieet, V. C., said: There is no question in this case as to 
the adequacy of the price or the good faith of the executrix. The 
will gives the executrix a power of sale, and the creditors must look 
to the proceeds. A decree for specific performance will be advised. 





IN THE MATTER OF APPLICATION FOR AN ATTACHMENT OF FRANK M. TAYLOR 
FOR CONTEMPT. 


(Monmouth Common Pleas, July 7, 1891.) 
Comtempt— Proof of Publication and of Contents of Newspaper Article 
Constituting Contempt—Requisites of Preliminary Affidavit. 


In the issue of the Long Branch Record of June 12th last, a commu- 
nication was published, signed “* Democrat,” in which allegations were 
made in regard to the wholesale grant of liquor licenses at Long Branch 
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by the Court of Common Pleas. It was stated that certain close friends 
of Judge Conover had intimated that no hotel licenses for Long 
Branch would be granted until after the municipal election had been 
held, and that, unfortunately for the good name of the court, the inti- 
mation had proved true. 

An affidavit was presented to the court made by Charles N. Ivins, 
the assistant prosecutor, stating that in the issue of the Record of 
June 12th an article entitled “About Liquor Licenses” was published, 
which the deponent believed was intended to bring reproach upon 
the good name of the court, and stating that the paper was edited 
and published by Frank M. Taylor. 

Upon this a rule to show cause was issued returnable June 20th, 
directing Mr. Taylor to show cause why he should not be attached 
for contempt. He appeared with counsel, and the court ruled that 
he must answer the charge in person, and he asked for and obtained 
an adjournment of two weeks, and on July 7th the matter came on to 
be heard before the court at Freehold, the Chief Justice being present 
and presiding at the special request of the county judges. 

Mr. George M. Robeson and Mr. Thomas N. McCarter now appeared 
for Mr. Taylor and insisted that the affidavit had not been served on 
Mr. Taylor, but only the rule to show cause, and on the affidavit being 
produced, they insisted that there was no proof of alleged contempt, 
no proof of the contents of the article, and nothing but the opinion 
of Mr. Ivins that tended to bring reproach upon the court. 

Mr. William H. Vredenburgh, in reply, said the aflidavit gave all the 
information of the charge required to be given before the granting of 
the rule; that the article in the paper was identified by its heading, 
and an editor is presumed to know the contents of his own paper. 
He referred to the opinion of Dixon, J., in the Cheeseman case (49 
N. J. L. (20 Vr.) 115, 9 N. J. L. J, 376), to show that no affidavit is 
necessary in such proceedings, and finally urged that even if the article 
ought to have been set out in full, objection to this was evinced by 
asking for an adjournment after appearing and reading the affidavit. 

Tue Curer Justice said: The court looks upon the objection in 
regard to the affidavit as a fatal one. I am unwilling to hold that any 
court in the State has the power to call a citizen into court to answer 
for a misdemeanor, as it may be called, having criminated or treated 
with contempt one of the courts of the State, upon a mere notion of 
anybody who chooses to make an affidavit that he thinks the court 
has been treated with contempt. The effect of this rule would be 
that any citizen could come into this court and say that some letter 
that was written, or a placard published, or a newspaper article, in 
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his opinion tended to bring the court ‘into contempt. Now, if the 
court issues a summons and notice to a man upon so indistinct a 
charge as that, to come and answer it, it is, I should say, almost intol- 
erable. The court does not decide that there is any article, nor believe 
from the facts before it that the court has been treated with contempt, 
and yet a man is brought in under a charge of that kind because, not 
the court, but someborly else, thinks that an article in a paper tends 
to degrade the court. Now, I think that that cannot be the rule of 
law, and ought not to be. There ought to be facts enough stated, 
which facts (not opinions of witnesses, but which facts) indicate to the 
mind of the court that, in all probability, the court has been libeled. 

In this case the court had nothing before it except the notion of a 
very respectable gentleman. That cannot be the foundation for legal 
action, itseems tome. There is some language of this reported case 
referred to that would seem to indicate that the practice upon this 
subject is very loose, but that was after hearing, after the party had 
answered interrogatories, and he was then attempting to take advan- 
tage of a technical objection after he had had a proper and fair hear- 
ing before the court. That is not this case. It is taken at the proper 
time, as soon as counsel has an opportunity of looking at the matter 
before the court. I may say that the proceeding may be only dila- 
tory; a new complaint, of course, can be filed and the proceedings 
reinstated. The court can quash the present rule, leaving the matter 
open for the future. That ends the proceeding for the present. 


Nore.—The case entitled In re Cheeseman, above referred to, is only found under ‘‘I,’’ 
in the Table of Cases in 20 Vroom. Mr. William E. Potter’s brief goes over the whole 
subject of contempt by publication—constructive contempt generally—and cites many 
cases. —ED. 


MORGAN v. MORGAN ET AL. 
(Court of Chancery, August, 1891.) 


Will— Trustee Under—Delay in Accounting— Mortgage in Possession— Bill 
for Account. 


The testator died leaving a widow and five minor children. He 
provided for the maintenance and education of his children and the 
support of his widow so long as she should remain single. All his 
lands and real estate, which were situated in South Amboy and Tren- 
ton, were given to his children together with his personal estate. He 
appointed his four sons executors, the eldest being 19 and the young- 
est 9 years of age. The eldest, James R. Morgan, offered the will for 
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probate, although but 19 years of age, qualified as an executor and 
took upon himself the burden of the administration of the estate. 
He conducted the business until his youngest brother arrived at the 
age of 21, which was in the year 1857. he estate was worth over 
$100,000. James R. Morgan filed his bill in 1882, about 30 years after 
he assumed the trust. It prays for an accounting, and claims that 
when Charles came of age and the trust ended, the estate owed him 
$2,000, and that in 1876, when he ceased to act as agent for his bro- 
thers and sisters in the management of the premises, they were in- 
debted to him in the sum of $58,711.10. 

The answer of the defendants denies this, and says the complainant 
will be found to be largely indebted to them. James was ordered to 
present an account. After this was done an answer was filed charg- 
ing the defendant with gross laches, and stating that nothing was due 
him; that materials for an accounting had been lost or destroyed, and 
that they should be dismissed with their costs. 


Syliabus of the Opinion. 


Brrp, V. C.: Where a party claims by his bill that he has been 
acting as trustee or agent, and as such is entitled to an account with 


his cestui que trust or principal, it is his duty to present with his bill, 
his account, and if he fails to do so it is proper for the court, after the 
taking of testimony, and upon the hearing, when a reference to a 
master is asked for, to suspend the hearing and require the complain- 
ant to make and present such account. 

A party who is guilty of-great delay in presenting his accounts, or 
of negligence in keeping them, will not be heard with favor; yet 
great liberality will be extended where the transactions relate to the 
family interest of both parties. 

Where the statement of an account shows on the face of it such 
great uncertainty that the court finds it impossible to come to a fair, 
just conclusion as to the liability of the different parties, an account 
will not be ordered. 

When the mortgagor asks to redeem, the burden is upon him unless 
he shows that the mortgagee has been in possession. 

When it appears that the mortgagee has been in possession and he 
is called upon to account for the rents and profits and he fails to do so, 
his mortgage will be declared satisfied. 

When a bill has been filed for an account both parties are actors, 
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EDITORIAL NOTES. 


Tue First of Mr. John Whitehead’s articles on the Supreme Court 
of New Jersey, printed in the Green Bag for August, contains an 
interesting account of the early history of the judicial system of 
New Jersey. It begins, indeed, before there was any system and tells 
of the local court established at Bergen by Peter Stuyvesant in 1661 
and of the election of Mr. Crane and Mr. Treat as magistrates at the 
town meeting in Newark in January, 1668, when it was resolved that 
two courts should be held yearly, to hear and try all causes and 
actions, and that the decision of the same should be by the verdict of 
a jury of six men. 

Mr. Whitehead gives an account of the various courts created by 
the legislatures of the two provinces: the Justices’ Court, the County 
Court or Court of Sessions, and the Court of Assize, with original and 
appellate jurisdiction, which afterward became the Court of Common 
Right and was the precursor of the Supreme Court, established by 
Lord Cornbury in 1704. Mr. Whitehead rightly observes : 


“There was a remarkable fact connected with the legislation respect- 
ing these early courts. In the law constituting them there was no 
provision for their guidance; no rules by which they were governed ; 
no mode established by which their judgments were to be enforced ; 
there was no Practice Act nor anything like it. The statutes consti- 
tuting them were the simplest possible; the tribunals were created, 
their titles given and the times and places when and where they were 
to meet; and that was all. An officer called a High Sheriff was to 
be elected in every county, but the act providing for his appointment 
failed utterly to state what were his duties or to make any provision 
concerning him other than his title.” 


A great deal of this is true of the courts to-day. The constitution 
calls the courts and officers by name, and the names contain a charter 
of their powers and duties. The statutes have modified, but not cre- 
ated, a system of practice. The law and the practice were both a part 
of the traditions of the people before the courts were formed or the 
officers were appointed, and the work of the courts has been to admin- 
ister justice according to the customs inherited by the people. The 
statutes were passed to provide for new conditions and to simplify 
the forms of practice and to adapt it to the needs of modern business. 

We are inclined to think that the result is as good as if our prede- 
cessors had undertaken to make up and enact a complete statement 
in the form of a code of the constitution and practice of the courts 
and of the whole body of the law to be administered. 
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THE VENERABLE David Dudley Field has an article in the Ameri- 
can Law Review on the influence of the New York codes of proced- 
ure on the practice of law throughout this country and in English 
speaking countries throughout the world. Its essential features, he 
says, were “the demolition of the forms of action, the abolition, in 
that respect, of the distinction between actions at law and suits in 
equity, and the substitution of one form of action” in which should 
be determined all the rights of the parties legal or equitable in respect 
to the subjects in litigation. The example of New York, he says, 
was speedily followed by other American States, beginning with Mis- 
souri and California and amounting now in all to twenty-five in num- 
ber. In Hong Kong the New York code was reproduced, he says, 
much in the very language of the original, and the substance was 
adopted in many other communities, while the principles of it were 
expressed in the Charter of Justice of India in 1861 and in the English 
Judicature act in 1873. Looking back at the triumphal progress of 
his codes of procedure, he finds it hard to understand why his code of 
law has not yet been adopted, but is unconscious that the real reasons 
may be read between the lines of that address by Mr. James C. Car- 
ter, entitled, ‘* The Ideal and the Actual in the Law,” which he con- 
fesses he has not taken the time to read, while he uses the title as a 
peg on which to hang his own brilliant sketches of what the law is 
and what it ought to. 


We in New Jersey have taken no part in the triumphal progress of 
reform. We have not done our share of the work of the pioneer, but 
have quietly waited till we could see the practical working of the new 
system of legal procedure, and then accomplished, by a rule of court, 
all the beneficial effect of the first half of the great reform, the aboli- 
tion of the old forms of action. The merger of the systems of Law 
and Equity in this State is beyond the power of even a code of pro- 
cedure, and we must wait for that until we can amend the constitution. 
When this comes—and earnest effort would soon bring it about—let 
us take care not to merge equity practice and principles in those of 
the law, but rather to follow the English Judicature act, in which 
equitable remedies and defences are available in actions at law. In 
the meantime, we are not sure but that we have in this State a clearer 
knowledge of the rights and defenses secured by Equity Jurisprudence 
than prevails in those States where these are not plainly expressed in 
forms of procedure and taught every day in the office practice of the 
lawyer. And it may be true that even the possession of a code of 
civil procedure would not make up for the knowledge of legal princi- 
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ples derived from a familiarity with the “ absurd jargon” of common 
law forms. 

It is no doubt a fact that the law as we have it to-day was the pro- 
duct of the forms of action. The extent of legal rights depended on 
the extent of legal remedies, and these in turn consisted in the forms 
of action. The forms of action therefore made the law, and the law 
cannot be fully understood without a knowledge of its history, and 
hence it may be as well that our simplication of the legal procedure 
was made gradually, so as to retain a vital connection with the com- 
mon-law methods and principles. One result of it certainly is that we 
think more about questions of law than points of practice. The prac- 
tice is only used as a means of getting the controversy before the 
court. We are not embarrassed with many statutes on the mode of 
procedure and are not burdened with many volumes of decisions in 
regard to their meaning. 


THERE SEEMS to have been some difficulty in putting into operation 
the new statute giving the Court of Pardons power to release a pris- 
oner on probation. The court, in the exercise of such a discretion, 
naturally refers to the keeper of the State prisoner for an account of 


the character of the prisoner and has even made the release conditional 
upon the decision of the keeper, whether the prisoner is a proper per- 
son to be at large. The keeper has responsibilities enough without 
taking this one, and thinks a key is the best surety for good behavior, 
and the result is that few if any prisoners are roaming around the 
country on what is called their parole. 

This word parole has been commonly used in connection with the 
action of the Court of Pardons under the statute, and there is a 
common impression that a new court has been created, called the 
Court of Parole. The statute (ch. 231, Laws 7, 1891) is a supplement 
to “an act relative to the Court of Pardons,” and does not make use 
of the word parole at all. It merely authorizes the court to license 
prisoners to be at large on certain conditions. It would be unfor- 
tunate if the word parole, with its associations, with its honor of the 
soldier and the sailor, should be applied to the discharge of a convict 
on his good behavior. 


It 1s curious that in all the discussion in the newspapers over a 
name for the execution of the sentence of death by electricity, nobody 
seems to remember that the word exeeution has nothing to do with 
the mode of killing, and does not refer to the prisoner at all, but only 
to the sentence of the court. The word electrocution is gravely 
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objected to as analogous to such a word as ropecution (why not 
axecution), as if the cution were something done to the prisoner and 
the rest of the word were what it was done with. Perhaps, after all, 
the best word to express the purpose of the law and the success of the 
recent experiments would be euthanasia. 





WHETHER DELIVERY is essential to a present gift of chattels was dis- 
cussed in Cochrane v. Moore, 25 Q. B. D. 57, which we referred to in 
February last (14 N. J. L. J. 34.) The majority of the Court of 
Appeals held that, by the common law, no gift or grant of a chattel 
was effectual to pass title, whether by parol or deed, and whether with 
or without consideration, unless accompanied by delivery, and that on 
this law only two exceptions had been grafted, one in the case of 
deeds and the other in the case of contracts of sale, when the inten- 
tion of the parties is that the title shall pass before delivery. A 
recent case which came before Mr. Justice Chitty in London, involved 
the question whether delivery first and a gift afterwards is as effectual 
as a simultaneous gift and delivery, or a gift first and delivery after- 
wards. It is reported in the Law Times of July 18th, 1891, and 
referred to in the Jrish Law Times of July 25th. The suit was over a 
picture which was in the house of the respondent in the lifetime of a 
testator, and the question was whether it had been given him by the 
testator. Letters produced in evidence referred to a gift having been 
made, and the judge held they were sufficient either to constitute a 
gift of the picture already in the possession of the donee as bailee. 

Referring to Cochrane v. Moore, Mr. Justice Chitty says: “Fry, 
L. J., mentions a case which was decided in the reign of Edward IV. 
He says: ‘In Michaelmas term, 21 Edward IV., pl. 27, fol. 55, it was 
said by Brian, J., that in the detinue of chattels it was a good plea to 
say that the plaintiff after the bailment gave them to the defendant 
and then he could have his law—quod fuit concessum.’ Then his lord- 
ship says upon that case: ‘The case appears to go only to this: that 
if A, after bailing a chattel to B, then gives it to B, B might defend 
himself by his suit in an action of detinue. If good law, it seems to 
establish that delivery first and gift afterwards is as effectual as a gift 
first and delivery afterwards.’ That case does appear to me to be an 
authority for that proposition. The Lord Justice cautiously avoids 
affirming the case, but he mentions it as a decision, and does not 
question the correctness of the decision. He leaves the case just as 
it is, neither denying nor affirming its authority. That case, then, 
which I consider as an authority, and which, sitting here, I ought to 
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follow, is sufficient to establish the claim of the respondent to the 


property.” 


He then refers to Winter v. Winter, 4 L. T. N. 8. 639 


[see s. c., 9 W. R. 747, and see an Irish case in 7 Ir. Jur. N. 8. 107], 
and distinguished the case of Shower v. Pilck, 4 Ex. 478. 
For cases on gift and delivery of chattels, see Prof. Gray’s note to 


Irons v. Smallpiece, Gray’s Cases on Property 187. 


The Trish Law 


Times refers to a comment on [rons v. Smallpiece, in Power v. Cooke 
(Ir. R., 4 C. L. 247), hidden in the Irish Reports Digest, under the 
heading of “ Divorce a Mensa et Thoro.” 


MISCELLANY. 


CHANCERY SUBPCENAS. 


The methods of the Court of Chancery 
work hardship on a large number of people 
because the old law forms are still observed 
on the subpeenas. Every day it is pos- 
sible to encounter in the corridors of the 
State House at Trenton some unfortunate 
people who have been virtually defrauded 
by the State because of this old custom. 
Subpcenas are issued daily which command 
the defendant or a witness to appear per- 
sonally before the Chancellor under penalty 
of $500 fine. People not familiar with 
forms of law hasten to Trenton to avoid the 
fine, and when they reach there and seek the 
Chancellor, they are informed that he is 
holding court up in Jersey City and is not 
a bit anxious to see them. Then they com- 
plain of the trouble and expense, and the 
clerks of the office mildly call their atten- 
tion to a small foot-note, which informs the 
holders that it is not necessary for them to 
appear in person, but they can answer by 
mail if necessary. The foot-note tempers 
the severity of the law and removes the 
$500 penalty, but no one ever sees it, and 
as a result the complaints go on. The 
other day a woman and her son went all 
the way from Bergen county with the sub- 
poena in hand, and found that they had 
wasted a day and $12 for nothing. A 
group of farmers from Ocean county arrived 
early in the week and asked for the 
Chancellor. He was presiding over the 
Court of Errors and Appeals, so they sat 
among the lawyers until the Chancellor was 


through and then they presented themselves. 
He awarded them with a smile, and ex- 
plained the situation to them. Then they 
puta clincher to the Chancellor by demand- 
ing their expenses, and started to argue the 
matter with him, and one of them waxed so 
warm that he tore his subpcena up, threw 
it on the court room floor and declared that 
the court would whistle before they would 


journey so far again on the authority of a 


piece of paper that meant nothing.—Zren- 
ton State Gazette. 





CORPORATIONS—NON-PAY MENT OF 
STATE TAXES. 


There were 840 names of corporations 
which had not paid their State taxes on one 
of the lists recently sent to the Governor. 
The Governor has directed that these cor- 
porations shall be served with a notice that 
unless their taxes as assessed are paid within 
a short period, or a reason shown why they 
are not paid, their charters will be revoked. 

Since the corporations have been served 
with the notice referred to. a number of 
them have paid their delinquent taxes. 
The corporations are nearly all small con- 
cerns and owe the State about $70,000. 
The Attorney-General has been prosecuting 
a number of these corporations and has col- 
lected about $60,000, but the process is slow 
and involves expense. 

The recent act of the Legislature dele- 
gates to the Governor considerable power, 
and he can use it with but little delay. 

See ch. 118-119, Laws 1891. 
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LEADING ARTICLES IN EX- 
CHANGES, 


American Law Review, St. Louis, Mo., July- 
August. 


Law Reform in the United States and Its 
Influence Abroad, David Dudley Field; 
The Construction of the Fourteenth Amend- 
ment, Charles R. Pence; Wife Beating and 
Imprisonment, Irving Browne; Liability for 
Losses and Injuries to Passengers in Sleep- 
ing Cars, Lucius W. Hoyt; The State and 
Private Corporations, Robert Ludlow Fow- 
ler; Municipal Ordinances for the Regula- 
tion of Occupations by Means of Licenses, 
William L. Hodge; Notes; Book Reviews, 
&e. 


The Law Quarterly Review, London, July. 
Notes, the editor; Vagliano’s Case, M. D. 
Chalmers; Title to Chattels by Possession, 
J. F. Clark; Marital Authority, Edward 
Manson; Waste of Judicial Power. Thomas 
Snow; Legal Restriction on Gifts to Charity, 
L. L Bristowe; Reviews, &c. 
The Journal of Jurisprudence and Scottish 
Law Magazine, Edinburgh. 
Execution of the Judgment of Death, 
J. C.; Some Notes on Scottish Criminal 
Procedure, W. C. 8. 


The Green Bag, Boston, August. 

Sir John A. Macdonald, J. A. Chisholm; 
Old Law and Odd Cookery, Nathan New- 
mark; Cats, R. Nastion Rogers; Humor of 
the Bench, Clark Bell; The Supreme Court 
of New Jersey, John Whitehead; Royal 
Witnesses; Divorces on Condition, David 
Warner Abram. 


London Legal Letter. 
Editorial Notes, &e. 


1 he Surrogate, New York, July. 

John B. Dusenberry, with portrait; Pro- 
bate Practice in New Jersey; The Forged 
Will, Judah P. Voorhees; Digestive Essay 
on Wills, Chambers’ Journal ; Letter to A. 
Green Blackstone, Frank Budd; Editorial 
Notes, &c. 


Albany Law Journal, Albany. 

August 8th—Current Topics; Notes ; 
Cases, &. August 15th—Current Topics; 
Notes; What Our Editor Sees in Europe; 
Cases, &c. 


Trish Law Times and Solicitors’ Journal, 
Dublin, August Ist, August 8th. 


Can a Murderer Acquire, at Law, a Ben- 
efit from His Crime (The Maybrick Insur- 
ance Case); Selected Articles; Cases; Obitu- 
ary Notices. 


Canadian Law Times, Toronto. 
July — The Publication of Case Law. 
August—Ontario Legislation, 1891. 


Central Law Journal, St. Louis, August 7th. 
Notes of Cases, &c.; Land Contracts, 
Willis L. Hand. 


Criminal Law Magazine, Jersey City, July. 

Rape, D. R. N. Blackburn; Homicide in 
Making an Arrest, W. W. Thornton; Cases 
Reported in Full; Notes of Recent Deci- 
sions; Book Notices; Digest, &e. 





INFORMED BY THE SPIRITS. 


A Cincinnati woman the other day want- 
ed a warrant for the arrest of a man for 
theft, on the ground that the spirits had 
informed her that he was the guilty person. 
“Oh, we can’t issue a warrant on such evi- 
dence as that,’’ exclaimed the clerk. ‘* Not 
when Bright Star; the late chief of the 
Chippewas, told me himself?’’ exclaimed 
the woman in astonishment. ‘I’m afraid 
not,’’ wasthereply. ‘‘ Thisis an outrage,’’ 
she exclaimed. ‘‘ Bright Star seen him 
when he done it, and if that ain’t evidence, 
T’d like to know what is. But it’s gittin’ 
so there ain’t no justice in this country any- 
how. I'll tell Bright Star ’bout this, see 
if I don’t, and he’ll paralyze the hull 
blamed court, that’s what he’ll do.’”?’ And 
she walked out like an offended Juno. 





HABEAS CORPUS, NON HABEAS 
VESTIMENTA,. 


A peculiar scene was enacted in the Court 
House recently, when, under a writ of 
habeas corpus, a child was produced by its 
grandmother, and the court decided that 
the father was entitled to his offspring. 
When the grandmother heard the decision 
she hastily pulled off the dress the child 
wore and said: ‘‘ You can have the child, 
but you can’t have her clothes.’’ 
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BOOK NOTICES. 


NEGLIGENCE OF IMPOSED DutTIEs, PER- 
SONAL, by Hon. Charles A. Ray, LL.D. 
The Lawyers’ Co-operative Publishing 
Co., Rochester, N. Y., 1891. 

The scope of this work is even broader 
than those works which treat of negligence 
generally. Dealing with the neglect of 
duties imposed by law without having been 
distinctly assumed by contract, it embraces 
many legal duties arising out of the rela- 
tions to persons or property, and the plan 
includes a volume on ‘‘Carriers’’ and an- 
other on ‘‘Agency.’’ The duties of carriers 
and of agents no doubt arise out of a rela- 
tion established by contract, but the duties 
themselves are in many cases imposed by 
law in view of the relation and without 
respect to the actual contract. So, also, 


the ownership of property, the use of pub- 
lic highways and water-courses, the posses- 
sion of dangerous animals or articles, may 
impose special duties beyond the ordinary 
duty not to injure one’s neighbor, and the 


discussion of the neglect of such duties 
covers a wide field and opens the way for 
a treatise on many topics, under a new 
arrangement. Whether the arrangement is 
a satisfactory one, either analytically or 
practically, we will not discuss until we 
have had more time for an examination of 
this volume. It is enough for the present 
to say that the synopsis of the contents of 
this first volume includes duties respect- 
ing and rights in ‘‘ Land, ‘‘ Waters,’’ ‘‘ Per- 
sonal Property’? and ‘‘ Fire,’’ and there are 
chapters relating to nuisances, highways, 
electric wires, easements, lateral support to 
land and buildings, surface water, navi- 
gable streams, fisheries, hunting privileges, 
dogs and wild animals, and many other 
things of interest to the practicing lawyer. 


THE AMERICAN STATE REPORTS, contain- 
ing the cases of general value and author- 
ivy subsequent to those contained in the 
‘‘American Decisions’’ and the ‘‘Ameri- 
can Reports,’’ decided in the Courts of 
last Resort of the several States. Se- 
lected, reported and annotated by A. C. 
Freeman and the associate editors of the 
‘*American Decisions,’ vol. xix. Ban- 
croft-Whitney Company, Law Publish- 
ers, San Francisco, 1891. 


THE NEW JERSEY LAW JOURNAL. 


In former issues of the JOURNAL we have 
spoken of this excellent series of reports 
and commended it. We see no reason to 
retract anything we have heretofore said. 

This volume contains a number of cases 
taken from N.J. Eq. 46 and N. J. L. 52, viz.: 
Britton v. Supreme Council of The Royal 
Arcanum, annotated; Mutual Benefit Asso- 
ciations—The Beneficiaries may be Changed ; 
Life Insurance Representations, Warranties. 
Verner v. Betz, annotated; Mortgages— 
Rights of mortgagee; Mortgagors, interest 
under; If fixtures are wrongfully severed 
or removed. Standard Underground Cable 
Co. v. Attorney General, annotated; Taxa- 
tion, power of; Statutes, construction of. 
Voorhis v. Voorhis, annotated; Marriage, 


‘ what constitutes; Divorce, effect of setting 


aside or annulling a decree; Marriage, pre- 
sumptionasto. Rothholz v, Schwartz; spe- 
cific performance. McVickar v. MecVickar, 
annotated; Marriage and divorce—Cruelty 
as ground for divorce; Failure to work as 
ground for divorce; Abandonment or deser- 
tion as ground fordivorce. Bassett v. Shoe- 
maker; Trusts and trustees. Schwenk v. 
Wyckoff; Assignment, unearned pay. D. L. 
& W. R. R. Co. v. Trautwein; Carriers of 
passengers, care required of, Sunday negli- 
gence. Eisner v. Heileman; Fraudulent 
conveyances. Currie v. Waverly & N. Y. 
Bay R. R. Co. annotated; Eminent domain 
—Condemnation of right of way for rail- 
road, measure of compensation, general 
rules; Rule where only a part of the tract 
is taken; Effect of benefits accruing to the 
land owner; Speculative damages; Opinion; 
Evidence as to the value of land taken. 





The July number of the Surrogate con- 
tains a brief sketch of John B. Dusenberry 
the surrogate of Essex county, with a por- 
trait; an article on Probate Practice in 
New Jersey, by Samuel J. MacDonald, of 
Newark, besides notes of several matters of 
interest relating to New Jersey courts and 
lawyers. 

Among the notes of New Jersey cases is 
the following: 

REPAIR OF GRAVES. —A snit is now pend- 


ing in the Court of Chancery, N. J., wherein 
the heirs of Nathan Eldon, late of Vine- 
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land, ask to have his will set aside, which 
provides a trust in perpetuity for keeping 
in repair the graves of himself and wife. 
Colonel William Potter, of counsel in the 
case, informed the court that it was a new 
question, not only in New Jersey, but in 
the United States. This is a mistake. The 
point was passed upon in the case of Kelly 
et al. v. Nichols et al., R. I. Sup. Ct., Mar. 
14th, 1881, where the court held that a 
devise in perpetuity to trustees for the pur- 
pose of keeping in repair the graves of the 
testator and his sisters, not being a chari- 
table trust, is void. 


We are quite sure the learned counsel 
cannot have made any such sweeping asser- 
tion, for it was distinctly decided by the 
Chancellor, in New Jersey, in 1883, that a 
gift of a fund with the interest to keep a 
family monument and burial place in re- 
pair, not being a charity, is void for perpe- 
tuity. Detwiellar v. Hartman, 37 N. J. Eq. 
(10 Stew. ) 347, where at least a dozen other 
cases are cited by Mr. Stewart in a note. 
See, also, a reference to a will providing 
for the decoration of a grave with flowers, 
in 13 N. J. L. J. 227. 





ENGLISH STILL THE LANGUAGE 
OF THE NEW JERSEY COURTS. 


We referred last month to the act of 
March 16th, 1891, requiring sales of lands 
to be advertised in a German newspaper. 
We suggested then that the ‘‘ act respecting 
amendments and jeofails,’’? 3 17, passed 
November 21st, 1794, Rev., p. 12, required 
proceedings in every court to be in the Eng- 
lish language. We now understand that 
the Chancellor, in Jersey City, on August 
6th, refused to confirm a sale advertised in 
only one paper in English and in another 
in German, on the ground that the act 
applied to advertisements of sales in the 
course of judicial proceedings. The Chan- 
cellor referred to the act of 4 Geo. IT, cap. 
26, 1731, which enumerates all kinds of 
legal proceedings in all courts, and, con- 
cluding with all proceedings whatever in 
England and Scotland, declares that they 
shall be in the English tongue only from 
and after the 25th of March, 1733. See 
Alexander’s English Statutes in Force in 
Maryland, p. 702. 


A NEW JERSEY POO-BAH. 


The following card was received by us a 
few days ago; it is so curious that we print 


it in full: 
JAMES B. WRIGHT, 
ELwoop, ATLANTIC Co., NEW JERSEY, 
JUSTICE OF THE PEACE, NOTARY PUBLIC, 


INSURANCE, COLLECTING, PENSION AND SALES 
AGENT. 


PARTICULAR NoTICE.—I propose to supply you 
with Farming Tools, Bone and Shell Crushers, 
and merchandise from a lock-key, or darning- 
needle, to sugar. Will dispense Jersey justice; 
Collect your Bills; prevent your loss by Fire in 
the best of Home Companies; do your business 
as Notary Public; adjust your claims against the 
Government, whether past, present or prospect- 
ive; sell fencing to confine your poultry, wild 
animals, or other children; or sell the right to 
make as gue a portable fence as exists any- 
where. If musically inclined, supply Piano or 
psa of the —_ best quality, and low price, and 
fully guaranteed. Then again, if shivering over 
a cold stove, on a warm day, my firm (Bischoff 
& Wright) will furnish Coal of any kind and in 
any quantity. Please try and see,—knowing is 
believing. Cash Dealings is the short metre 
turie. Respectfully submitted, 

Yours as above. 





THE ODDS AGAINST HIM. 


An amusing scene occurred the other day 
in one of the courts, and those who saw it 
have not yet done laughing over it. It 
appears that one of the old settlers of St. 
Paul, weary of calling and dunning for a 
bill, brought suit to enforce its collection. 
When the day of trial came on, the old set- 
tler, who is as jolly an Irishman as ever 
wore shamrock, was a little late showing 
up, and the jury had been impanneled and 
sworn. He entered, sat behind the attor- 
ney and rapidly ran his eye over the jury, 
When he reached the Jast man he sprang to 
his feet and, regardless of court etiquette 
and decorum, called out: 

‘*Holy Moses! Judge, every mother’s 
son on that jury owe’s mea bill. Dismiss 
the case quick or I’ll turn up in that fel- 
low’s debt.’’ 





‘‘HIER WIRDT DEUTSCH GE- 
SPROCHEN.,”’ 


An attorney in one of our seashore towns 
has added to his shingle the foregoing 
notice. It is rather unusual, and we hardly 
know whether the attorney himself or his 
office boy ‘‘ spricht Deutsch.’’ 
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A LAWYER’S FAREWELL TO HIS 
MUSE. 


I. 


As, by some tyrant’s stern command, 

A wretch forsakes his native land, 

In foreign climes condemned to roam 
An endless exile from his home, 
Pensive he treads the destined way, 
And dreads to go, nor dares to stay, 
Till on some neighboring mountain’s brow 
He stops and turns his eyes below, 
There, melting at the well-known view, 
Drops a last tear and bids adieu, — 

So I, thus doomed from thee to part, 
Gay queen of fancy and of art, 
Reluctant move with doubtful mind, 
Oft stop and often look behind. 


II. 


Companion of my tender age, 
Serenely gay and sweetly sage, 
How blithesome we were wont to rove 

sy verdant hill or shady grove, 
Where fervent bees with humming voice 
Around the honeyed oak rejoice, 

And aged elms with awful bend 

In long cathedral walks extend! 

Lulled by the lapse of gliding floods, 
Cheered by the warbling of the woods, 
How blest my days, my thoughts how free, 
In sweet society with thee! 
Then all was joyous, all was young, 

And years unheeded rolled along; 

But now the pleasing scene is o’er: 
These scenes must charm me now no more; 
Lost to the fields and torn from you. 
Farewell! a long, a last adieu. 


III. 


Me wrangling courts and stubborn law, 
To smoke and crowds and cities draw; 
There selfish faction rules the day, 
And pride and avarice throng the way; 
Diseases taint the murky air, 

And midnight conflagrations glare; 
Loose revelry and riot bold 

In frighted streets their orgies hold, 
Or where in silence all is drowned, 
Fell Murder walks his lonely round; 
No room for peace, no room for you; 
Adieu, celestial nymph, adieu! 


IV. 


Shakespeare, no more thy sylvan son, 

Nor all the art of Addison, 

Pope’s heaven-strung lyre, nor Waller’sease, 
Nor Milton’s mighty self, must please: 
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Instead of these, a formal band 

In furs and coifs around me stand; 

With sounds uncouth and accents dry, 
That grate the soul of harmony, 

Each pedant sage unlocks his store 

Of mystic, dark, discordant lore, 

And points with tottering hand the ways 
That lead me to the thorny maze. 

There, in a winding close retreat, 

Is justice doomed to fix her seat; 

There, fenced by the bulwarks of the law, 
She keeps the wondering world in awe; 
And there, from vulgar sights retired 
Like Eastern queen, is more admired. 


v 


Oh let me pierce the secret shade 
Where dwells the venerable maid, 
There humbly mark, with reverend awe, 
The guardian of Britannia’s law: 
Unfold with joy her sacred page— 
The united boast of many an age— 
Where, mixed yet uniform, appears 
The wisdom of a thousand years. 

In that pure spring the bottom view, 
Clear, deep and regularly true, 

And other doctrines thence imbibe 
Than lurk within the sordid scribe; 
Observe how parts with parts unite 
In one harmonious rule of right; 

See countless wheels distinctly tend 
By various laws to one great end; 
While mighty Alfred’s piercing soul 
Pervades and regulates the whole 
Then welcome business, welcome strife, 
Welcome the cares, the thorns of life, 
The visage wan, the pore-blind sight, 
The toil by day, the lamp by night, 
The tedious forms, the solemn prate, 
The pert dispute, the dull debate, 
The drowsy bench, the babbling hall, 
For thee, fair Justice, welcome all ! 


VII. 


Thus, though my noon of life be past, 
Yet let my setting sun at last 

Find out the still, the rural cell 
Where savage retirement loves to dwell: 
There let me taste the homefelt bliss 
Of innocence and inward peace. 
Untainted by the guilty bribe, 
Uncursed amid the happy tribe, 

No orphan’s cry to wound my ear, 

My honor and my conscience clear, 
Thus may I calmly meet my end, 
Thus to the grave in peace descend. 


—Srirk WILLIAM BLACKSTONE. 





